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BEFORE THE POLLUTION CONTROL HEARLNGS BOAR D
STATE OF WASHINGTO N

DAMN PARISEAU .

Appellant .

	

}

	

PCHB NO 92-14 2

v.

	

}

	

FLNAL FL1'DL 1GS OF FACT ,
CONCLUSIONS OF LAW

	

STATE OF WASHLGTON. }

	

AND ORDER
DEPARTMENT OF ECOLOGY .

Respondent .

The Pollution Control Heanngs Board ("Board") heard this matter on June 22 . 1993 in

Lacey, Washington . The Board was comprised of. Harold S Zimmerman . Chairman ,

Robert V Jensen, attorney member, and Richard C . Kelley, member . Chairman Zimmerman

retired from the Board on July 30 . 1993, before an opinion could be drafted . and therefore .

did not participate in the decision Robert Jensen was appointed the Presiding Officer b y

Chairman Zimmerman . subsequent to the heanng. Appellant. Dan Panseau . ("Panseau") was

represented by attorney Patnck J Momssey Respondent . Department of Ecolog y

("Ecology") was represented by -assistant Attorney General . Mark Jobson . Kim Otis, court

reponer, affiliated with Gene S Barker and Associates of Olympia, recorded the proceedings .

The Board heard testimony of sworn witnesses, reviewed all the exhibits and bnef s

submitted by the parties Baseo thereon the Board makes these :

FLNDLtiGS OF FACT

I

Panseau, on March 6 . 1990. submitted to Ecology an Application for Permit to

Appropnate Public Waters of the State of Washin gton. The permit was not accompanied by a

tiling fee, nor has one been received by Ecology for this application . Ecology accepted th e

application and made public notice thereof On the application is wntten a pnonty date o f
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March 12, 1990. No protests were received to the application within the 30 day protes t

penod

II

Panseau, in the application, requested permission to appropnate surface from th e

Columbia Raver, for the purposes of =gating 500 acres of land, lying within an ownershi p

compnsing approximately 1000 acres of land . The applicauon does not identify the location of

the 500 acres proposed to be imgated . The application lists Panseau both as co-owner wit h

his father . and lessee of the lands to be imgated Panseau owns 100 of the acres, his fathe r

owns the rest . The lands lie within the Colville Indian Reservatio n

III

The applicant requested 5000 gallons per minute, which is equivalent to 11 1 cubic fee t

per second . He did not fill out that portion of the applicauon which asks how many acre-tee s

per year are being requested for Irrigation . Applicants generally leave this portion of the form

blank Ecology typically tills It in, based on . location, crop requirement, and what applicant

requests .

W

Panseau also tilled out and filed with Ecology an environmental checklist . which I s

dated March 5, 1993 In the checklist . Panseau stated that the application "covers an

agncultural project which will expand up to 500 acres as time permits" The checklis t

estimated the beginning and ending of the project as March 15 . 1990 and Spnng 2000 .

respectivel y
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V

The reason for requesting 500 acres, according to Panseau, was because that was his

understanding of the amount of acres of apples he estimated, at that time, could be harveste d

from these lands

VI

Kevin Brown . an Ecology water nght permit wnter, made an inspection of the site o n

September 27, 1991 At that time, approximately 60 acres of orchard were in production on

the propeny The remaining property was covered with native vegetation . The source of th e

diversion from the Columbia River was in place, and contained a pump which pushes water u p

to the orchard on the bluff above

V

Ecology, on December 20 1991, closed the Columbia River to further appropriations .

under WAC 173-563-015 .

VI

In calculating the amount of acre-feet per year for imgation . Ecology consults the Stat e

of Washington Imgauon Guide That document estimates the water duty for imgation in th e

area of the application to be four acre-feet per year per acre This assumes a 75 percen t

etficiency of application . Based on this data. Ecology calculated that It would require 200 0

acre-feet per year to irrigate 500 acres. from Apnl I to October 31 In addition . 88 acre-fee t

per year would be required, from March 1 to April 30, for frost protection .

VM

Therefore, on June 17, 1993 . Ecology granted Panseau a permit to appropriate 208 8

acre-feet per year to irngate 500 acres and provide frost protection Ecolo gy determined that

the proposal to =gate for apples was a beneficial use of the water, that It would not Impai r
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exisung n gnts nor would It Impair the public interest . Ecology set May 1 . 2005, as the

deadline for putting the water to full beneficial use .

IX

Panseau. in June 1990, subsequent to Ecology's issuance of the permit, requeste d

Ecology to amend his permit for an undetermined total acreage and quantity of wate r

Ecology, on June 30, 1993, offered to change the pnonty date to a ume after closure of th e

nver Panseau requested that such a change not be made.

z

	

X
9 M

Panseau. through his attorney, wrote a letter dated . July 14, 1993 to Ecology ,
10 I

requesting deletion of the 500 acre limitation . No request was made to increase the quantity o f
11

I water for the intended use The letter urged Ecology to make the change before the appeal
12

I penod expired .
13

XI

Ecology responded orally . on July 15 . 1993, that it would not delete the 500 acre

limitation from the permit Panseau riled a timely appeal with the Board on July 20 . 1993

He requests that the matter be remanded back to Ecology, and that Ecology treat his July 1 4

letter as an amendment to the onginal permit application, with the pnonty date of tha t

applicauon

XII

At the heanng, Panseau testified that he believes much more than 500 acres can b e

irrigated with the 2088 acre-feet per year granted under the permit . He believes that this can

be accomplished by changing the topography of the land . through "land contouring" He did

not present this concept to Ecology, dunng the review of his application .
.

~ Y
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Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as suc h

From these Findings of Fact, the Boaru issues these :

CONCLUSIONS OF LA W

I

The Board has Junsdiction over this matter . RCW 43 21B.110(1)(c) .

II

Panseau seeks to have the Board order Ecology to amend his applicauon However h e

failed to file an amendment, on the forms requtred by Ecology under WAC 508-12-180, pno r

to the issuance, by Ecology of the permit . Any amendment, at this time . therefore ,

necessarily would be of the permit . rather than of the application .

III

RCW 90 03 380. authonzes Ecology to grant a transfer of a water nght to other land.

if the change can be made without detnment to existing nghts . Such a transfer cannot be

accomplished . until public notice has been given pursuant to RCW 90 03 280 .

WAC 508-12-190(1) allows applicants or permtttees to seek amendment of their application o r

permit, provided they uttlitze the procedure set forth in RCW 90 03 .380 . WAC 508-12 -

190(2) authonzes amendment to any permit without affecting pnonty, "only after ful l

consideration of the proposed changes in accordance with the provisions of RCW 90 03 290 "

Thus the relief which Panseau seeks . amenament of his permit, is only available to him b y

applying under RCW 90 03 380 This is the proper procedure to be followed and would lea d

to a further determination by Ecolog y

25

26
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IV

RCW 90 03 .290, requires Ecology to make a threshold determination of what water I s

available for appropnauon Here . the Columbia River, the source of the water, has been

closed to further appropnauon. WAC 173-563-015(2)-(4) . 1 Any examination by Ecology of

available water for an amendment to the permit, would undoubtedly conclude that there i s

currently no more water available to Panseau This however, should not be a bamer ,

however, to an application to change the place of use .

V

RCW 90 58.290 also requires Ecology, where the proposal is for imgauon, to

"investigate . determine and find what lands are capable of imgauon by means of water foun d

available for appropnauon " . We do not believe it appropnate to Interpret this language, unti l

Ecology has had an opportunity, to fully review the plans of Panseau : in particular his concep t

for water conservation through changing the topography of the land, under a properly tiled an d

published amendment to the permit .

VI

We also decline at this time to consider what ramifications . If any, the proposal may

have unoer review of the policies of the Water Resources Act of 1971 (RCW 90 .54), In

particular RCW 90 54 020(6) ; or under the State Environmental Policy Act ("SEPA . "

RCW 43 21C)

Cl ,.L

We note that the regulation is stated to terrns of "applications' filed before December 20, 1991 Here th e

application, which was accepted, despite the fact no fee had been paid, was acted on by Ecolo g y before anv

Attempt was made to amend the application 4ccordtngly, the regulatory grandfathenng in of applications is of n o

benefit to Panseau, because his application had turned into a permi t
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VII

Anv Finding of Fact deemed a Conclusion of Law Is hereby adopted as such From th e

foregoing, the Board issues this

ORDER

1.

	

Ecology's permit granting Panseau authonty to appropnate 2088 acre-feet o f

water per year from the Columbia River, for the beneficial use of irngaung 500 acres of lan d

Is affirmed .

2.

	

Panseau's appeal seelung an order that Ecology treat his July 14, 1993 letter a s

an amendment to his application for an appropnauon permit is denie d

Se. P+
DONE this 8 day ofd 1993

POLLliTION CONTROL HEARLNGS BOARD

ROGERT7V J i S N, Presiding Office ry , i/

/,

	

4:,,,,/
RICHARD C KELLEY, Member_ _
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